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FINAL DECISION AND ORDER FOR SUMMARY
SUSPENSION OF MEDICAL LICENSE

On April 12, 2010, the Maryland State Board of Physicians (the “Board”) notified
Donald C. Rqane, M.D., that the Board intended to summarily suspend his license to practice
medicine in Maryland. On April 28, 2010, a show cause hearing was held before the Board
allowing Dr. Roane the opportunity to present reasons and argument on why the summary
suspension should not be issued. On May 21, 2010, based upon the presentations at the show
cause hearing, the Board issued an order summarily suspending Dr. Roane’s license. Dr. Roane
requested an evidentiary hearing. On June 7, 2010, a full evidentiary hearing was held before the
Office of Administrative Hearings, and, on August 6, 2010, Administrative Law Judge James T.
Murray issued a proposed decision recommending that the Board affirm the summary
suspension. Dr. Roane filed exceptions, and the State replied. The parties agreed that the Board
would rule on the exceptions without oral argument before the Board. The Board reviewed the
evidentiary record in the case, the ALJ’s proposed decision, Dr. Roane’s exceptions, and the

State’s reply to Dr. Roane’s exceptions.



FINDINGS OF FACT

The Board adopts and incorporates by reference the Administrative Law Judge’s findings
of fact (attached as Exhibit 1) and, in addition, finds that the following facts were proven by a
preponderance of evidence:

1. Dr. Roane has been licensed to practice in Maryland since 1965. He continuously
renewed his license. He has practiced medicine in Anne Arundel County. Dr. Roane last
applied for the renewal of his license in September 2009. The Board approved his application
and renewed his license. His license remained active until May 21, 2010, when the Board issued
the order of summary suspension. If Dr. Roane’s license were not suspended, his license would
be active and he would be authorized to practice medicine.

Patient A

2. Patient A was born on February 29, 1960. In 1974, Dr. Roane began treating
Patient A for diabetes. She is insulin dependent.

3. In 1974, when Patient A was 14 years old, Dr. Roane initiated inappropriate
sexual contact with her, which occurred several times during office visits.

4, When Patient A was 16 years old, Patient A continued to see Dr. Roane at his
medical office. Dr. Roane provided her with free samples of insulin. In exchange for the
insulin, Dr. Roane received oral sex. Dr. Roane did not maintain medical records on Patient A.

5. When Patient A was 17 years old, she and Dr. Roane began having sexual
intercourse. During this period Dr. Roane prescribed for her insulin and an antidepressant,
Zoloft.

0. Intermittently, until at least 2002, Patient A and Dr. Roane maintained a sexual

relationship. In exchange for sex, Dr. Roane would give Patient A insulin and antidepressants.



Dr. Roane admitted in his testimony that he had a sexual relationship with Patient A until 2002.
Dr. Roane also acknowledged procuring insulin and psychotropic medication for Patient A.

7. On January 20, 2000, Dr. Roane wrote a letter to the Pfizer Prescription
Assistance Program on Patient A’s behalf, asking them to provide her with free Zoloft. Dr.
Roane wrote to Pfizer that he had followed her in his practice for over 20 years and that she did
not have medical insurance. Dr. Roane sent a copy of the letter to Patient A.

8. Dr. Roane also wrote a letter to the pharmaceutical company Eli Lilly asking them
to provide free insulin for Patient A. Eli Lily twice sent insulin in response to Dr. Roane’s
request.

9. On January 8, 2003, Dr. Roane visited Patient A at her house. Dr. Roane was
upset that Patient A had disclosed their sexual relationship to others. Dr. Roane grabbed her hair
and punched her on the sternum. On January 16, 2003, Patient A obtained an ex parte restraining
order against Dr. Roane from the District Court of Maryland for Anne Arundel County. On
January 23, 2003, a Final Peace Order was issued prohibiting Dr. Roane from contacting Patient
for six months.

10.  On February 1, 2003, Patient A filed a complaint with the Board against Dr.
Roane.

Patient B
11.  Dr. Roane began to treat Patient B in 1984.
12.  In 1988, while Patient B was in his office, lying on an examination table after an

internal exam, Dr. Roane had sex with her without her consent.



13. Patient B saw Dr. Roane about four more times. During most of these visits, Dr.
Roane pressured Patient B for oral sex. In exchange for these encounters, Dr. Roane provided
Patient B with free medication from his sample supply.

14. On May 21, 2004, Patient B filed a complaint with the Board. In her complaint,
Patient B alleged that the Respondent subjected her to unwanted sexual activity while he was
providing medical services and treatment for her.

Exceptions

Dr. Roane filed exceptions to the administrative law judge’s proposed decision,
essentially arguing (1) that a summary suspension was not imperatively required because Dr.
Roane, although licensed, retired from the practice of medicine; and (2) that the Board’s
investigative period, more than six years from when the Complaints were filed, was too long and,
therefore, nullified the order of summary suspension.

a, Finding of Imperatively Required.

The Board may summarily suspend a license under section 10-226(c) of the State
Government Article, which provides:

(1) Except as provided in paragraph (2) of this subsection, a unit may not
revoke or suspend a license unless the unit first gives the licensee:
(i) written notice of the facts that warrant suspension or revocation; and
(ii) an opportunity to be heard.
(2) A unit may order summarily the suspension of a license if the unit:
(i) finds that the public health, safety, or welfare imperatively requires
emergency action; and
(ii) promptly gives the licensee:
1. written notice of the suspension, the finding, and the reasons that
support the finding; and
2. an opportunity to be heard.

Under the Board’s regulations, the Board may issue a notice of intent to summarily suspend a

license if “there is substantial likelihood of a risk of serious harm to the public health, safety, or



welfare.” COMAR 10.32.02.05B(1). The Board’s definition of the term “[iJmperatively
requires” also refers to “a substantial likelihood of risk of serious harm to the public health,
safety, and welfare.” COMAR 10.32.02.02B(14).

In his exceptions, Dr. Roane argues that the summary suspension was not imperatively
required because he is retired from the practice of medicine. He testified that he retired on
December 31, 2008. But he also testified, and it is undisputed, that he applied for the renewal of
his license in September 2009. His renewal application was granted, and, thus, if the summary
suspension were not in effect, Dr. Roane would be authorized to practice medicine. The public
would not be adequately protected if Dr. Roane maintained a license and could, at any time, end
his retirement and return to the practiée of medicine.

There is also a substantial likelihood that Dr. Roane would seriously harm others using
his privilege to practice medicine, notwithstanding his purported retirement. Dr. Roane has
demonstrated an unsettling willingness to rationalize his improper sexual behavior with patients
by simply asserting that this activity was outside the purview of his medical practice. He has
adamantly maintained that (other than her initial visits to him when she was 14 years old) he did
not have a physician-patient relationship with Patient A; yet, in 2000, when he prescribed Zoloft
for Patient A, he represented to the Pfizer Prescription Assistant Program that Patient A had been
“followed in this practice for more than 20 years.” (State’s Exhibit 5.) Over the course of
decades, Dr. Roane routinely provided Patient A with insulin and medication as well as wrote
prescriptions for her. The only reason why Dr. Roane could provide Patient A with insulin and
medication and with prescriptions was because he had a medical license. Dr. Roane
continuously used his medical license to exploit Patient A, yet argues that his relationship with

Patient A was independent of his medical license. Based upon his pattern of conduct and his



current rationalizations, the Board finds that there is a substantial likelihood that Dr. Roane will
use his medical license, and the powers concomitant with it, such as the authority to write
prescriptions and dispense medication, to prey on others whom he will then not consider patients.
The protection of the public health, safety, and welfare imperatively requires the summary
suspension of Dr. Roane’s medical license

b. Length of Investigzition.

Dr. Roane also argues, based upon the length of the Board’s investigation, that the
summary suspension should be reversed. The Board received the patients’ complaints in 2003
and 2004 and issued its notice of intent to summarily suspend Dr. Roane on April 12, 2010. Dr.
Roane argues that he did not delay the investigation and that he was interviewed by the Board in
2004 and 2007.

A primary concern for the State’s health occupations boards is protecting patients from
sexual misconduct. In 2010, the General Assembly enacted section 1-603 of the Health
Occupations Article, establishing a time limitation for submitting complaints. Under section 1-
603, a board may not charge a licensee if a complaint was received more than six years from the
facts that led to the complaint. The General Assembly, however, provided exceptions to this
time limitation. One exception includes “sexual misconduct or other similar boundary
violations,” Health Occ. § 1-603(b)(1), and another exception concerns “[a]cts that occur while a
patient is a minor,” Health Occ. § 1-603(b)(5). By providing these exceptions, the General
Assembly indicated that protecting patients from licensees who commit sexual misconduct was a
matter of special import, especially in cases where licensees acted against minors. Like the
General Assembly, the Board takes into account the nature of the licensee’s harmful conduct

when considering objections based upon the passage of time.



Dr. Roane relies upon Board of Physician Quality Assurance v. Mullan, 381 Md. 157
(2004). In Mullan, the court considered the length of the investigation as a relevant factor in
determining whether the Board acted arbitrarily or capriciously. Id. at 168. But the court held
that the Board’s summary suspension of the physician who practiced while intoxicated on a
particular day should be affirmed despite the length of the Board’s investigation. Id. at 173.

Under Mullan, the Board retains flexibility in all facets of the case, which includes
discretion on whether to issue an order of summary suspension and when to issue the order. Id.
at 168. Mullan also stressed that the thoroughness of the Board’s investigation should not be
compromised by the threat of reversal because the investigation took “‘too long.”” Id. at 169.
While the Board retains significant discretion in its handling its cases, it is not limitless. The
Board, of course, cannot act arbitrarily or capriciously, id. at 168, and the investigative period is
a relevant factor in determining whether the agency acted arbitrarily or capriciously, id. at 170-
71. But the arbitrary or capricious standard is not established solely by the length of the
investigation. There is no mandatory time limitation in which the Board must issue a summary
suspension order. See Mullan, 381 Md. 157 at 170, citing John P. v. Axelrod, 468 N.Y.S.2d 931,
952-53 (N.Y.App.Div. 1983) (the agency could find an imminent danger to the public and
summarily suspend a physician’s license, even after a six-year delay). There must be a shoWing,
under the circumstances in the particular case, that the Board’s actions were arbitrary or
capricious. See Mullan, 381 Md. at 169, quoting State v. Chavis, 200 S.E.2d 390, 392 (S.C.
1973) (“when .there is nothing other than an unexplained delay on the part of the reporting
officials, unaccompanied by any showing of real prejudice to the driver, the driver is not entitled
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to any relief because of delay in imposing the suspension”).” “When an individual alleges that

' Dr. Roane has neither shown nor alleged that he was prejudiced by the length of the
7



an agency’s decision is ‘arbitrary or capricious’ based on a factual issue, the burden lies on the
" individual to provide factual evidence to the court.” Harvey v. Marshall, 389 Md. 243, 315
(2005).

The evidentiary record in this case does not establish the facts explaining the length of
the investigation. The four witnesses who testified were the two patients who filed complaints, a
therapist for a patient, and Dr. Roane; thus, none of the witnesses conducted the investigation or
was part of the investigation team. In Mullan, the cause of the delay was clear from the
evidentiary record, but in this case no cause was established. The length of the investigation by
itself does not dictate a finding that the Board acted arbitrarily or capriciously or that it abused its
discretion when it issued its order to summarily suspend. Without any indication that the length
of the investigative period stemmed from arbitrary or capricious motives or reasons, Dr. Roane
has not met his evidentiary burden. It also must be noted that Mullan did not involve instances
of sexual misconduct or predatory behavior. The Mullan decision does not support a finding that
the Board acted arbitrarily or capriciously.

Dr. Roane’s exceptions are denied.

The Board summarily suspended Dr. Roane because Dr. Roane used his medical practice
to extract sexual favors from vulnerable patients. The evidence also shows that Dr. Roane had
sex with a patient without her consent. He also physically assaulted a patient in an attempt to
keep her from disclosing their sexual relationship to others. The method Dr. Roane has most
relied upon, though, has been to exchange samples of medications for sexual acts from patients
who could not afford the medication. His deviant conduct has occurred over such a long period

and his explanations are so illogical that it is apparent that his behavior is ingrained. Despite his

investigative period.



professed retirement, a summary suspension is a necessary measure in this case to protect the
public from serious harm.
CONCLUSIONS OF LAW

Based upon the findings of fact, the Board concludes, under section 10-226(c) of the
State Government Article and COMAR 10.32.02.05, that Dr. Roane presents a substantial
likelihood of risk of serious harm to the public health, safety, or welfare, imperatively requiring
the summary suspension of his license to practice medicine in Maryland.

ORDER

Based on the foregoing findings of fact and conclusions of law, it is hereby

ORDERED that the summary suspension of Dr. Roane’s license to practice medicine in
Maryland is AFFIRMED, thus, his license to practice medicine in Maryland remains
SUMMARILY SUSPENDED; and it is further

ORDERED that this is a public document.

/}// 9//0

Date ,/ Jokin T. P@)évé[s/i@i, ]?/epu‘t’y Director
 Maryland State Board of Physicians

N

NOTICE OF APPEAL RIGHTS

Pursuant to section 14-408(a) of the Health Occupations Article, Donald C. Roane, M.D.,
has the right to appeal this decision to the Board of Review of the Maryland Department of
Health and Mental Hygiene. Any appeal to the Board of Review shall be filed within 30 days
from the date this order is mailed. This order was mailed on the date it was executed. If Dr.

Roane decides to appeal this decision, a notice of appeal shall be filed with Carlean Rhames-



Jowers, Board of Review, Department of Health and Mental Hygiene, 201 W. Preston Street,
Room 511B, Baltimore, Maryland 21201. A copy of the nétice of appeal must also be sent to
David Wagner, Assistant Attorney General, 300 W. Preston Street, Suite 302, Baltimore,
Maryland 21201. The administrative prosecutor is not involved with appeals and should not be

sent of copy of any notice of appeal.
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PROPOSED DECISION
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FINDINGS OF FACT
DISCUSSION
CONCLUSIONS OFLAW
PROPOSED DISPOSITION

STATEMENT OF THE CASE

On May 21, 2010, the Staté_ Board of Physicians (the Board) issued an Order of Summary
Suspension against Donald C Roane, MD (Respondent), which suspended the Respondent’s
license to pracﬁce rhediciﬁg in the State of Maryland. The Board alleges that the Respondent had
inappropriate sexual relationships with two patients. The Board alleges further that the
Respondént’s conduct is immoral and unprofessional conduct in'the practice of. medicine and thaf
this behavior raises a substantial likelihood Qf risk of serious harm to the public health, safety, or
welfare. Md. Code Ann., Health Occ. § 14;404(a)(3)(i) & (ii)(2009). |

Iheld a hearing on Jﬁne 7,2010 at thé Office of Admiﬁist;ati% Hearings (OARH), 11101

'Gilroy Road, Hunt Valley, Marylandl Md. Cé&e Ann. P_ursuant_to s;ectidn, 14-405(a) of the Health

Occupations Article, Annotated Code of Maryland (2009). The Respondént was present and was

EXHIBIT 1



represented by Alan Legum, Esquire. Debra Smith, Assistant Attorney Géneral, was the ‘
Administrative P;osecutor.

Procedure in this case is governed by the contested case provisions of the Administrative
Procedure Act, the Rules of Procedure of the Board, and the Rulés of Procedure of the OAH. Md.
Code Ann., State Gov't §§ 10-201 through 10-226 (2009); Code of Maryland Regulationé
(COMAR) 10.32.02; and COMAR 28.02.01.!

ISSUES

Does a preponderance of the evidence support the Board’s determination that the
Respondent engaged in immoral or’un'professior_lal.conductl in the practicé of mcdicine; and if so

Is summary suspension of the Réspondent"s licensed nece_ssary because public health,
safety, or .wélf.are imperatively réqﬁires emergency action?

SUMMARY OF THE EVIDENCE

Exhibits:

The Board identified the followiﬁg'exhibits that were admitted into evidence:

- Bd. Ex.#1- . . Summary Suspenswn Order, May 21, 2010
Bd. Ex. #2 Complamt from Patent A, February 1, 2003
Bd. Ex. #3 ' Complamt from Patlent B, May 21, 2004
Bd. Bx. #4 - Petition for Peace Order, I anuary 16, 2003, with attachments
Bd. Ex. #5 Letter from Respondént to Pfizer, January 18, 2000, with
' attachments
Bd. Ex. #6 -~ Giant Pharmacy prescnpuon label December 17, 1999, with
- attachments

! The current regulations were proposed at 37:1 Md. Reg. 34-41 (Jan. 4, 2010) Notxce of Final Action is at 37:6 Md.
Reg. 480 (March 12, 2010) (to be codified at Code of Maryland Regulamons (COMAR) 28.02.01).



Bd. Ex. #7
Bd. Ex. #8

Bd.Ex. #9
Bd. Ex. #10
" Bd.Ex. #11

Bd. Ex. #12
" Bd. Ex. #13

Bd. Ex. #14
" Bd. Ex. #15
- Bd.Ex. #16

. Bd.Ex.#17.

Cover letter, August 23, 2004, and Memorandum of Board interview
with Patient A

' Memorandum of telephone conversation with Patient A, March 15,
.2007

Elizabeth Finkle interview notes .

" Medical records for Patient B

Bqard interview with Respondent, March 15, 2007

Sunimary suspension hearing transeript for the Respondent, April 28,
2010

| Medical records from BC Medical Center, January 10, 2003, with

attachments

-‘Board Subpoena to Elizabeth Finkle, July 1, 2004

Board Subpoena to Dr. John Christie, July 20, 2004
Federation of State Medical Boards Sexual Boundary Guidelines

American Medical Association Sexual Misconduct Opinion and
Report -

The Respondent submitted the following documents that were admitted into evidence:

Resp. Ex. #1

Resp. Ex. #2 .

Resp. Ex. #3

Resp. Ex. #4

Resp. Ex. #5

Resp. Ex. #6

. Resp. Ex. #7

’ Investigative_RepOrt, January 15, 2003

'Medical records for Patient A

ConfldenUal'Settiement Agreement, Release and Covenant Not to
Sue, February 23 2004 :

: Letter regardlng Pauent B, October 13, 1997

Letter from Respondent to Rmhard Hﬂl March 12, 2003, with
attachments =

~ Letter from Pamela J . Cromer to the Respondent, July 27, 2004

. PamelaJ. C_roxner interview with the Respondent, February 15, 2006



Resp. Ex. #8 : Board interview with Cassaﬁdra Smith, February 15, 2006

Resp. Ex. #9 | Letterlfron'l John T. Papavasilion to the Respondent, April 12, 2010

1 also considered the Respondent’s Heanng Memorandum in deciding this matter.
Testimony

Elizabeth Finkle, Patient A, and Patient B testified on behalf of the Board. The Respondent
testifiea on his own behalf. .

FINDINGS OF FACT

Having cpnsidered the éQidencé pres-ented,' I find the following facts by a preponderance of
the evidence:' | |
| 1. The Respoﬁdent has been licénsc:d to practicé medicine in Mafyland since 1965. He
is currently.75 years 61?. age and has been semi-retired since he sold ﬁis miedical practice in 2001.

2. The Respondent w_as licensed to practice medicine i Malyland until May 21,2010,

3. ‘Patient A was bomn Fébruary 29, 1960. In 1974,'the Respondent began treating
Patient A for J uvenilé Diabetés. He treated her and provided her .withv medications intermittently
thereafter until 2003.. | .

4, On Februai'y 1, 2003; Patient A filed a corhf)laint wifh the Board. In her complaint,
Patient A alleged that sﬁe wés' sexualfy assaulted 'by tﬁe Rgspon&eﬁt in 1974 and then became
involved in a long-term sexual r'e;la'tiqnship‘ with him while he vw.as providiné inedi(:al ser_viCeé and
treatrricﬁt for her. | | A‘ i

5. "The Rgsponcienﬁ had a sexual rglationship'with Paﬁent A beginning in the 1970’s

while he was treating her. Ex'/eﬁtually, Pétiéﬁt A stopped seeing the Respondent.



6.  When Patient A became an atielt, she began seeing the Respondent again: During
this period, the Respondent protlided Patient A with medicétions in retumn for sex.

7. On or about May 21, 2004, Patient B filed a complaiht t;vith the Board. In her
complaint, Patient B alleged that the Respondent eubjected her to unwtmted sexual activity while he
was providing medical services and treatment for her.. ‘ |

8.  The Reéhondent had a sexual relationship with Patient B while he was treating her.
The Respondent provided Patient B medication in et(change fo_r sex.

9. ) On May 21, 2010, the Board suromarily suSpenqed the Respondent’s licehse to
practice medictne. B . | | |

10‘.' ' Su_mmary suspeﬁsidn of the Respendent’s liceh'se to practice medicine is an
appropriate use of the Board’s-discretion because hublivchealth, safety, or welfare imperatively
reqhires the emergency action. | |

DISCUSSION -

I GOVERNING STATUTES AND REGULATIONS -

In aCcoraance with COMAR 10.3_2.02.65, the Bbetrd'may 'suthhlar.ilyvsuspend the license of
- ahealth care prov1der if “there is e substentiat likelihood of a riék Of seﬁeus hartn to the public
health, safety, or welfare ” Surmhary suspens1ons are governed by the Administrative Procedure

Act which penmts suspensmn if “the public health safety, or welfare 1mperat1vely requires

- emergency action and the hcensee is gtven notlce of the suspensmn and the opportumty to be heard.

Md. Code Ann., State Govt § 10—226(0)(2)(2009), COMAR 10.32.02.05. In turn, COMAR
AlO 32. 02 02B(14) defmes 1mperat1ve1y requlres as an actlon requ1red as the result of factual

contentions which raise a substant1a1 hkehhood of nsk of senous s Harm to the pubhc health, safety,



or welfare before an evidentiary hearing governed by the Administrative frocedure Act.” However,
- at a contested case heating, in accordance with section 10-217 of the State Government Amale the
- Board must establish by a preponderance of the evii_ience that the summary suspension of the health
care provider’s license to practice medieine should be sustained.

II. SUMMARY OF THE ARGUMENTS

The Board contends that the Respondent had sex with two of his patients. | The Board
argues that having sex with Patients A and B was impfoper because they were his patients and
having sex with patients is immoral and lihprofess'ional conduct in the practice of medicine. It
maintains that summafy suspeﬁsion is ﬁe’cessary eecéuse the Respendent does not recogniee
appropriate boundaries apd, as lohg as he refn.ﬁi_ris Hcensed, there'remains the likelihoed that he will
continue to engage in similar behavior. Thus, the Respondent’s' cohduc£ raises a substantial risk of

- serious harm to the public health safety, or welfare

" The Respondent notes that the first complaint was filed agamst h1m in 2003 and alleged
conduct tha_t had occurred neatly thirty years earlier. He pomts out that it was not until March of
2010 that the Board d_ecide’d tﬁat a‘summary. suspeﬁsi‘on was in neceséary. The Respondent
contends that due to this’ long period of inaction by the.Boai'd and because the Respondent is now
semi-retired, there is no .evider'lce upb’n which the Eeard can find that the public health, safety or
welfare imperatively i‘equires emergency action and that there is a substantial likelihood of serloes

harm to the public health, safety or.welfare while a full evidentiary hearing is pending.

1. LEGAL STANDARD FOR A SUMMARY SUSPENSION BY THE BOARD
It is well settled_ that the Due Process Clause p'rovid_es'that certain substantive rights —

life, liberty, and property — cannot be deprived except pursuant to constitutionally adequate



procedures.” C’leveland Board of Education v. Loudermill, 470 U.S. 532, 541 (1985). The right
to due process “is conferred, n_ot by legislative grace, but by constitutional guarantee. While the
legislature may elect not to confer a property interest in employmerit, it may not constitutionally
authorize the deprivation of such an interest, once conferred, without appropriate procedural
safeguards.” Id. Thus, Maryland’s pre-deprivation proCcdtires must 'satisfy Constitutional due
process requirements embodied in the Fourteenth Amendment. By requiring a contested case
| hearing based .on a preponderance of the evidence, Mdryland’s procedures more than meet the
minimum Constitutional stan.dards.z'_ Md. Code Ann_.i State Gov't §§ 10-217 and 226(c )}(2)
(2009). -

The Re‘spond‘ent’s spécific argument, that due to thé delay in imposin g the emergency
'suspensmn the Board cannot establish that the suspens1on was 1rnperat1vely required to protect
the pubhc health, safety ot welfarc is w1th0ut merit. The same argument was made before the
Court of Appeals in Board of Physician Quality Assur. v. Mullan, 381 Md. 157 (2004). The

- Court e'xplai.ned:‘ '
- The discretion to issue a summary suspension order if the agency so chooses
necessarily includes the discretion to issue the order when the agency chooses.

Just as the agency may decide not to issue a summary suspension order under §

10-226(c)(2), even when it finds exigent circumstances under § 10-226(c)(2)(i),

the agency also may delay i 1ssu1ng that order under the same ‘statutory

- provisions.. :
Givin’g' dispositive weight to the épéed wit_h_which an.agency culminates a
complaint into a suspension order unreasonably restricts the ability and discretion
of the agency to conduct its investigation and issie a-summary suspension based -

upon credible, substantiated allegations... Nor does it comport with the discretion
expressly committed to the agency under § 10- 226((;)(2) When investigating

2 They also satisfy Article 24-0f the Maryland Declaration of Rights, which is in accord with the Fourteenth
Amendment. Md. Dep't of Transp., Motor vehicle Admin. v. Armacost, 299 Md. 392 (1984)

.‘.-7->



potehtial summary suspensions, an agency-should.not compromise the -
thoroughness of its investigation because of the threat of judicial reversal should
the mvestlgatwn take “too long.”

Consideration of the time period preceding the summary suspension as
“evidence” vitiating the Board's factual finding would also create the perverse '
_ additional incentive for licensees to delay and not cooperate with the Board's
attempts to substantiate complaints. Unquestionably, a licensee under
investigation has the right to avail himself or herself of legal counsel and all the
protections afforded him or her under law. Nevertheless, a licensee's legal
defense, obviously an. acceptable and lawful response to thé threat of summary
suspension, should not be rewarded with the unexpected and unwarranted
wmdfall of precluding summary suspensron altogether
Ultlmately, con51derat10n of the delay as vrtratmg evidence 1110g1cally shifts.
 the discretion to ordér simmary suspensions away from the agency and into the
hands of the licensee under investigation. Clearly, this result could not have been
intended by the Leg1slature (Internal citations omltted )
Id. at 169-170. |
IV. EVIDENCE
The Board bresented the testimony of‘Patients' A and B. Each elated their story, which
was consistent with their earlier statement's'. In order to buttress the testimony of Patient A, the
Board presented the testimony of Elizabeth Finlde a social worker and Patient A’s former
counselor Ms kale related that Pat1ent A had conﬁded in her about her sexual encounters with
: the Respondent before she reported them to the Board
The Respondent conceded that he had a sexual relatronshrp with Patrent A, but stated that

at the time she was no longer his patlent He adrmtted to obtammg free medication for her and

grvmg it to her for her dlabetes but mamtamed that he obtamed the medication on her behalf

' : B from drug compames He opmed that thrs d1d not const1tute the pract1ee of med1cme The

' Respondent acknowledged that Patlent B had once been hlS patrent but den1ed that he had sex

w1th her or prov1ded her wrth medlcatlon for free



V. ANALYSIS

I conclude that the Board has' proven by a preponderance of the evidence that the
Respondent’s continued practice ot‘ medicine raises a substantial likelihood of risk of serious harm
to the public health safety, or welfare. The Respondent has heen .a physician treating patients for 45
yeais ‘During that period starting as early as 1974 he has had sexual relationships with at least two
patients one of whom was a mmor when the sexual relat1onsh1p began

For the reasons set forth below, I find a preponderance of the evidence supports the charges
- that the Respondent had sexual relat1onsh1ps with patlents and that this is 1mmora1 and
unprofess1ona1 conduct in. the practice of medicme ‘

The Respondent adrmtted to havmg seic with Patient A while at the same time he was
prov'idjng her w1th med_ication. ,However, hé demed that he was treatmg her and does not believe -
- that this constitutes the practice of medicine;. In his"\/iew his providing her with medication that he
' obtained from a pharmaceutrcal company was not the practice of rnedicme Md Code Ann., Health
Occ § 14- 101(1) defines * practice medicme in pertment part as follows

() Practice medzcme - (1) “Practice medlcme means to engage with or without
compensation in medical ’

_ (i) Diagnosis;
* (i) Healing; .
“(iii) Treatment; or
_(iv) Surgery.

L (2) “Pract1ce medicme 1ncludes domg, undertakmg, professmg to do, and attempting any
-of the following: : »
(1) Diagnosmg, healing, treatmg, preventing, prescnbmg for, or rernovmg any physical,
- mental, or emotional ailment or supposed ailment of an individual: -

1. By physical, mental, emotional, or other process that is exermsed or invoked
o by the practitioner, the patient, or both; or :

2. By apphance test drug, operation or treatment



In McDonnetl v. .Coﬁtmi.gsi.o-n on Medical Disctnliﬁe, 301 Md. 426 (1984), the Maryland -
Court of Appeals determined th_at the phrase ‘.‘practice as'a phys.icia_n”' was limited to “rnatters
pertainiing essentially to the diagnosis, care of treatment of patients.”f Id. at 436. The Court found
that conduct is:not within the hr.acticeof'medicin‘e.where there is only a “ge_ner.al or associative
relationship to the physiéian in his capacity as a member_of the ntedical ptofession.” Id. The Court
of Appeals, hAOWevet,.too—k. a broader view of the nractice of medicine in Board of Physician Quality
Assurance V. éanks 354 Md. 59" ! 999). In that case, the Cout't held that Dr. Banks cornmitted
unmoral or unprofessmnal conduct when he sexually harassed three women on the clerical staff in a
hosp1tal Dr. Banks comm1tted the proscrlbed conduct wh11e on duty, but not actually dlagnosmg,
healing, treating or performmg surgery The Court nonetheless found that his conduct was “in'the
practice ¢ of medlcme ” Thus the Court of Appeals did not stnctly limit the practice of medicine to
the actual perfonnance of d1agnOS1s healmg, treatment or surgery It held that such an approach S0
narrowly construes § 14-404 (a)(3) that it would lead fo unreasonable results and render the statute
inadequate to deal w1th many s1tuat10ns Wthh may anse Id. at 73 | |

St111 later, in qucan V. Board of Physzczans 380 Md 577 (2004), cert. demed 125 S.
Ct. 227 (2004) the Court of Appeals cons1dered whether a physmlan s sexual relat1onsh1ps with
three patlents were accomphshed “in the practx_ce of med1c1ne for the purpo_se of disciplinary
action 'under $§ 1v4—404.(a)'(3) The Couft held that this cond'uct “con.stituted unprofessional conduct
in the pract1ce of medlcme "The Court held “A parallel sexual relatlonshlp between a physician
and a patlent comprorn1ses the phys1c1an—pat1ent relatlonshlp, v1olates the eth1cs of the med1cal
’professmn and 1eﬂects on the f1tness of the phys1c1an to practlce medlcme " Id at 595. The

Court further _held. '

S



Unethical conduct may indicate unfitness to practice medicine if it raises .
reasonable concerns that an individual abused, or-may abuse, the status of being a
physician in such a way as to harm patients or diminish the standing of the
medical profession in the eyes of a reasonable member of the general public. We
are satisfied that the Board’s concernis with Finucan’s sexual liaisons with his

- various patients are reasonable concernis about him using his position as a
physician to prey on his emotionally vulnérable female patients;-and his predatory
behavior diminishes the standing of the medical profession as caregivers, .

Id at 602.
A physician’s providing of medicationt'o someone is much more than merely a
“general or associative relatlonshlp to the physician’s CapaCity as a member of the

medical profess1on See Bariks, 354 Md at 72 It is clearly the pract1ce of med1c1ne

o ~Furthermore havmg such a relat1onsh1p is not necessarlly helpful to the person recewmg

the medlcatmn and does not take 1nto account the view of the person recelvmg the |
mcdlcatxon It also raises the distinct p0331b1hty that the physman s Judgment w1ll be
impaired by thevrelatlonshlp and that the person _s»mechcal care will suffer. In this case, it
obviously disturbed Patient A, who 'eventually reported the Respondent’s conduct.
Although the Reepondent deniedan:y'si‘miilar helationship w1th Patient B, who was
also his catient at.so'rne point, I find it tnor»‘e:p:r_obable than n'ot that he had such &
relationship with her as well.. Lik_e_ n'vith.Patient_A‘,. the_re were potential credibility issues
with Patient B because of her hietory and lifestyle.- .I—Iov.vever "I thtnkvit isthe'se very traits
that actually bolstered her test1mony because in many ways she was like Patlent A. |
Both Patlent A and Patlent B were vulnerable mdmduals They both were
- eubject to r_ather e_asy mampnlatlon. Neither had substantlal rheans for medlcal cdre and

both needed medication on a r'egula'r'basis. I also find it important that neither patient was -



known to the other, yet their sto'rtes regardiné’ the Respondent_’s actions toward them were
strikingly similar. A - -

“Imperatively requires” describes the circu_'rnstan_cesthat»_uz.ill. satisfy section 10-
| 226(c)(2)(1)'s requirement,of an emergency and signals the degree :of exigency.
. contefnplated for summary suspension o‘rdefs Mulltm at t66 That degree of exigency
“has been demonstrated in this case. Although the Respondent cla1ms that any sex he had
with the complammg patlents was voluntary, his own testtmony demonstrates that the
Respondent does not know, or chooses not to follow, the_boundanes of the practlce of -
medicine. The Respondent’s-conduct reﬂects on the Res’pondent’s fitness to practice :
-medicine.. It raises reasonahle concerns that he may cont"inueto abuse the status of being
a phys1c1an in such a way as to harm patlents or dlrmmsh the standmg of the medical
.ptofess1on in the eyes of a reasonable member of the general public. See Finucan 380 at
602. Thus, the Respondent s conduct 1mperat1vely requires the degree of exigency
‘needed for a summary suspens1on A more detalled exarnmatlon of the Respondent s
-alleged transgressxons ’awa1ts a heanng on the full merits of the complmnts against him.

CONCLUSIONS OF LAW

Based upon the foregomg Fmdmgs of Fact and Dlscuss1on I conclude as a matter of law,
that the State Board of Phys101 ans proved by a preponderanc_e of the ewdence that summary
suspension of the Respondent’s license to ptactice medicine on May 21, 2‘010.is imperatively
. required to protect the oublic health, safety and u/eifate._ h./ld.icode.Ann., State Gov’t § 10- -

226(¢)(2)(2009).

..__12_::‘ R .



~ PROPOSED DISPOSITION

I PROPOSE that the Summary Suspension of the Respondent S hcense to practice

medicine of May 21 2010 be AFFIRMED
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